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{Reconsideration of Prior Decision Regarding Sole Source
Avards]. B~187624. June 1, 1977. 3 pp.

decisinon re: Consolidaced Elevator Co.; by Flmer B. Staats,
Coaptroller General.

Issue Area: Fedeyal Procurement of Goods and Services (1900).

Contact: Office of the General Counsel: Procureaent Lav II,

Budget Punction: General Government: Other General Government
(6806) . .

Orgapizaticn Concerned: Smitksonian Institution.

Authority: P.P.R. 1-1.314. B-137624 (1977). B-187177 (1977).
B-186313 (197€). B-187569 (1977). B-186568 (1976). 55 Comp.
Gen. ©v02. 55 Comp. Gen. 1412, 5S4 comp. Gen. 1621,

h reconsideration vas requested of a prior decision
woncerning bidder's fprotest of sole source avards to four firas.
Prior decision concluded that sole source avards were
unjustified, and recommended termination of contracts and
resnlicitation if to the Government'r. advantaqge. Prior decision
vas affirmed. Arqument that such action violates F.P.R. 1-1.314
vas rejected. (Author/0JH)
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MATTER OF: conlou'daud Elavator Company, Inc., == |
Reconsideration

CIGZ8T: ' ,

Where initial decision concluded © at sole source awards
were made with insufficient 1ust1t1~at10n and recommended
conduct of a competitive procuremert and subsequent termi-
nation of existing contracta if termination found to be
more advantageous to the Government, prior decision is
affirmed «pd agency's arguneat that such action is in vio-
lation of FPR 1-1,314 is rejected,

r

The Smithsonian Instltution has requested reconsideration
of our decision concerning the purdtest of Corsolidated Elevator
Inc., B-1£-7624, ‘March 24,.1977, 56 G Oom.p Gen. _ ,
77-1 CPD 210.. .

. - e

Consolideted had prottlt‘d‘uﬂl award ‘of sole source main-
tenance and repair contr*rta by the £mithsonian Instituiion to
fous firms, contending that the Smithsonian Institution had insuf-
ficient justification for coucluding that those four firms were
the ouly oues capable of maintaining the agency's elevators,
escalatory and dumbwaiters,

After careful sorutiny of the reccrd, we concluded that none
of the facts and circumstances offered by the Smithsonian consti-
tuted sufficient justification for the noncompetitive awards.
Accordingly, we recommended that that agency:

(1) re-evaluate its minimum needs in light of our decision
and the preference for compatitive procurement;

(2) at such time as practicable, and if appropriate, hold a
competitive procurement for the services in question; and

(3) after such’ procurement process has been executed, termi-
nate the existing contracts for the convenience of the Government
if award under the competitive procurement would be more advantageous

to the Government.
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While advising thai it has already begun to implement. tha
foragoing recommendation, the Smithsonian suggests that Impie-
menting the latter two recommendations might violats Padaral
Procurement Regulations (FPR) 1-1,314, That provision states
that it is the general policy of the Government to solicit offers
only where there i3 a definite intent to award a comtrsct, but
allows for requests for informational or plauning purposes when
the request clearly states chat the Govarnment does not intend to
avard a contract on the basis of the request or otherwise pay for
the information solicited. The Smithsonian argues that compli.-
ance with our second recommendation would ''violate the policy of
FPR 1-1.314" since the "Smithsonian will have no intention to
award a contract” bescause the solicitation "{s in actuality merely
& part of the reevaluation process recowmandad in step one."

Smithacaian auggests that rar.her than issuing such a
solicitation, it refrain frcts exezcising follow-on Optiona avail-
able under current contracts which terminate at the end of the
present fiscal year, and then decide whether a competitive pro-
curemeat can be effected for the dervices, with an advance deci-
sion requerted from this Office as to the propriety of eny
proposed noncompetitive nward. . "

The Snithsonian apparently misconatrues the import and
objective of our recommendations. Because we viewed tha noncom-
patitive awards as imp:oper and aubject to corrective action, w=
recoomended that, subject to the tests of practicability and
appropriataness, a competitive procurement ba conducted., That
Ttecomnendation was made with the expectation that award or awards
would ensue therefrom, It is only if the contracts that would
result from acceptance of offers received in response to the pro-
curement would not be more advantag(ous to the Government than the
existing contracts that award need not be mde. We see nothing in
this approach, which we have recommended in other cases to preclude
a possid e needless termination for convenience, sea Informatics
M: 't al., 8-187177, March 1, 1977, 56. '.‘.omp Gen, __ , 77-1 CPD 152;

s2e also - -Burroughs Corporation, B-186313, December 9, 1976,

56 Comp. Gen. ___ , 76-=2 CPD 472; Unlon Carbide Corporation,

55 Comp. Gan. 802 (1976), 76-1 CPD 134, which was inconsistent

with FPR 1-1.314, Even {f we were to agree that the issuance of

8 solicitation under these circumstances could be regarded as for
informational purposes, FPR 1-1.314 would require only that the
solicitation clearly explain thé¢ Government's iatention. Accordingly,
our prior recommendations are affirmeéd,
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With tegar’ to the Smithsonian's suggestion concerning
the non-exsrcise of options, we point out that ocut :econncnda-
tirn wes to hold a competitive procurement if ' practlcnble
sus “appropriate’. The time remaining undex the existing con-
tzacts, and the’ length of time it would take tu couduct a new
procursment, may of course be considered in determtning tne
practicability of eolicitiug new offers at this time s’uce we
bave always regardsd extent of pcrformance under exist.ag con-
tracts as one factor bearing on whether contract terminztion

would be approptiute. Society Brand, Inc. - Pequest for
Neconsideration, 53 Comp. fien. 1412 11976), 76-2 CPD 202; ABC
‘Cleaning Service, Inc., B-187569, February 4, 1977, 77-1 CPD 91;
Abbott Power Corporation, 3-186568, Dacember 21, 1976, 76-2

CPD 509, '

Wa note that the smithloniau 1ntetprnts FPR 1-1.314 as
requiring tha award of "bid preparation costs" in the case of
informational solicitations. ,That section,- however, only' rerer-
ences FPR 1-15,205-3, which pcrtlinn to accounting rcquiremen:a
and the 4llowability «nd allocation of the costs of preparing
bds or proposals on potential Government and Hoa-Covernment pro-
Jects over a gpecific -accounting period.. It has no relevance to
proposal pruparstton expénses, which may be awardad to a particu-
lar contractor whos: proposal was mot evaluated fairly cr in good
falth., See T & H Company, 54 Comp. Gen. 1021 (1973}, 75-1 CPD
345, . . )
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